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A single justice in the county court properly exercised her discretion
under g.L.c. 211, 8 3, to report for review by the full court an
order by a judge in the Boston Minicipal Court requiring the
Commonweal th to disclose certain notes of a victimw tness
advocate. [ 133-134]

This court concluded that, consistent with the | anguage and purpose of
G L.c. 258B, and the function that victi mw tness advocates perform as
part of a prosecution team the notes of an advocate, based on the
advocate's conversations with a victimor w tness concerning an
i nvestigation, are subject to the sane discovery rules as the notes of
prosecutors and, to the extent that the notes contain materi al
excul patory information, Mass. r. Ctim P. 14 (a)(1)(C, or relevant
"statements" of a victimor witness, as defined in Mass. R Crim P.
14(d), the Commonweal th rmust di sclose such information or statenents to
the defendant, in accordance with due process and the rules of crimna
procedure [134-137]; in all other respects, the notes of the advocates
are protected as work pursuant to Mass. R Crim P. 14 (a)(5)
[137-140].



Civil action comenced in the Suprenme Judicial Court for the county of
Suf fol k on Septenber 5, 2000.

The case was reported by Abrans, J.

Dean A. Mazzone, Assistant District Attorney, for the Commopnwealt h.

Emly A Karstetter (Mchael B. Roitman with her) for the defendant.

Thomas F. Reilly, Attorney Ceneral, Emily R Paradi se, Assistant
Attorney General, Stefanie Fleischer Seldin & others, for Attorney
General & others, amici curiae, submitted a brief.

CON N, J.

In this case we consi der whether a judge nmay order the Commonwealth to
di scl ose to a defendant the notes of a
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victi mwi tness advocate (advocate) based on the advocate's conversations
with a victimor wi tness concerning the investigation or prosecution at
i ssue.[fnl] We conclude that the notes of advocates are subject to the
sane di scovery rules as the notes of prosecutors. To the extent that the
notes contain material, exculpatory information, Mass. R CrimP. 14 (a)
(1) (C), 378 Mass. 874 (1979), or relevant "statenents" of a victimor
Wi tness, as defined in Mass.R CrimP. 14 (d), 378 Mass. 874 (1979), the
Conmonweal t h must di scl ose such information or statements to the
defendant, in accordance with due process and the rules of crimna
procedure. In all other respects, the notes are protected as work product
pursuant to Mass.R. CrimP. 14 (a) (5), 378 Mass. 874 (1979).

1. Background. The defendant was charged with two counts of assault
and two counts of threatening to commt a crine. He |ater was charged
with violating an abuse prevention order. Prior to trial, the defendant
filed a notion for production of the notes of the advocate who spoke with
the conpl aining witnesses. A judge in the Boston Minicipal Court (notion
judge) ordered the Conmonwealth to disclose the notes to defense
counsel . The Commonwealth filed a notice of appeal with the single
justice and a witten request for a stay of conmpliance with the order
pendi ng appeal. The Commonwealth also orally requested two different
judges in the Boston Municipal Court to issue a stay. No action was
taken by these judges. Pursuant to G L.c. 211, 8§ 3, the Commopnweal th
then filed a petition for relief in this court, requesting that a single
justice vacate the order of the notion judge.

At a pretrial hearing, the Conmonwealth informed the notion judge of
its petition to the single justice and requested a stay. The judge denied
the request as untinely and ordered the Commonweal th to produce the
advocate's notes by 4 P.M that day or suffer dism ssal of the case.[fn2]
The Commonweal th fil ed
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an energency petition with the single justice, requesting a stay of the
notion judge's order. The single justice issued a stay of conpliance
with the discovery order and thereafter reserved and reported the case to
the full court. W direct the single justice to vacate the order of the
notion judge requiring the Commonwealth to disclose the notes of the
advocat e.



2. Jurisdiction. As a prelimnary matter, we address the defendant's
claimthat review of the notion judge's discovery order under G L.c.
211, § 3, is inappropriate. General Laws c. 211, § 3, grants
this court "general superintendence of all courts of inferior
jurisdiction to correct and prevent errors and abuses therein if no other
remedy is expressly provided." The notion judge's discovery order is not
revi ewabl e under any established procedure. See, e.g., Application of
O Brien, 403 Mass. 1005, 1006 (1988) ("Di scovery orders generally are not
appeal abl e because the witness who asserts a privilege can decide not to
conply with the discovery order, and the witness can obtain review froma
sanction for nonconpliance"). Cf. Mass.R CrimP. 15 (a), as appearing in
422 Mass. 1501 (1996) (providing Conmonwealth right to interlocutory
appeal from all owance of notion to dism ss or notion to suppress
evi dence). Although the Commonweal th could have ignored the order
ri sked an adjudi cati on of contenpt, and appealed froma sanction for
nonconpl i ance or the dism ssal of the case, we will not require the
Commonweal th to di sobey a judicial order before an appeal can be taken.
See District Attorney for the Norfolk Dist. v. Flatley, 419 Mass. 507,
509 n. 3 (1995) (given district attorney's position as elected officia
and chief |aw enforcement officer in his district, "it is proper for this
Court to use its extraordinary powers under G L.c. 211, § 3, to
review the Superior Court's [order for production of prosecutor's file]
at this stage rather than to limt the [district attorney] to an appea
to the full court after an adjudication of contenpt”). Further, the issue
reserved and reported by the single justice involves a matter of great
i mport and continuing concern. See Blaisdell v. Comonwealth,
372 Mass. 753, 755 (1977). The single justice
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properly exercised her
di scretion under G L.c. 211, § 3, to reserve and report the matter
for review by the full court.[fn3]

3. Discussion. Advocates guide crine victins, their famly nenbers,
and wi tnesses through the crimnal justice process. They explain the
process of a crimnal prosecution; notify victinms and w tnesses of the
schedul i ng of proceedings and the final disposition of a case; and
provi de i nformati on about the availability of witness protection, wtness
fees, financial assistance, and other social services, including creditor
and enpl oyer intercession services, where appropriate. G L.c. 258B
88 3, 5. They help victins and witnesses "cope with the realities of
the crimnal justice systemand the disruption of personal affairs
attending a crimnal prosecution during a time of personal trauma."
Commonweal th v. Harris, 409 Mass. 461, 470 (1991), citing G L.c. 258B
88 3, 5.

Performance of these functions had traditionally fallen to the
prosecutors thenselves. According to the amici, when faced with an
increase in crine in the United States during the 1960s and 1970s, and an
i ncreasing unwillingness of victins to cooperate in the crimnal justice
process due to the perceived insensitive treatnent they received fromlaw
enforcenent officials and the courts, many States created victi mw tness
assi stance progranms and hired personnel to focus directly and solely on
protecting victins' rights.[fn4]

In 1983, Massachusetts approved a victinms' bill of rights, providing
crime victins the right to be informed of and
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participate in crimnal prosecutions. See G L.c. 258B, inserted by St.
1983, c. 694, § 2. The statute generally requires the staff of the
district attorneys to ensure that victinms and w tnesses are afforded such
rights. See GL.c. 258B, 8§ 3. At the tinme the bill was passed, nopst
prosecutors' offices already enployed advocates and provi ded the services
that the | aw guaranteed. [fn5]

Advocates are included in the statute's definition of "prosecutor" and
generally are enpl oyees of the prosecution.[fn6] G L.c. 285B, § 1, as
anmended through St. 1995, c. 24, 88 2-4. See 1 L.D. Coffin, D.S.

Krupp, & J. A Healy, Pretrial Conferences, Pretrial Hearings and

Di scovery Motion Practice, Massachusetts District Court Crim nal Defense
Manual 8§ 8.4, at 8-13 (Mass. Continuing Legal Educ. rev. 2000)
(hereinafter Crimnal Defense Manual) ("advocates are paid by the various
district attorney[s'] offices [and] work closely with the prosecutors
devel opi ng cases"). Clearly, the Legislature views advocates as a part
of the prosecution team Although we recognize that the definition of
"prosecutor"” in G L.c. 285B, § 1, applies only for purposes of that
chapter, we are guided by the Legislature's view as expressed in G L.c.
285B, 8§ 1, in addressing whet her advocates' notes are subject to a

di scovery order.[fn7] See Commobnwealth v. Smith, 431 Mass. 417, 421
(2000), and cases cited (statutory |anguage principal source of insight
into legislative intent and purpose). W conclude that, consistent with
t he | anguage and purpose of G L.c. 258B, and the function that advocates
performas part of the prosecution team the work of advocates is subject
to the sanme | egal discovery obligations as that of prosecutors and their
notes are subject to the same di scovery rules.

Pursuant to the due process requirenents of the Federal and State
Constitutions, prosecutors have a duty to disclose excul patory facts
within their possession, custody, or control, even wi thout a request from
the defendant. See United States v. Agurs, 427 U. S. 97, 106-108 (1976)
(prosecutors' duty to
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di scl ose excul patory evidence not Iinmted to cases where def endant
requests such evidence); Commonwealth v. Beal, 429 Mass. 530, 531 (1999)
(prosecutors' duty to disclose extends to information in their possession
or in possession of persons subject to their control); Comonwealth v.
Daye, 411 Mass. 719, 728-729 (1992), and cases cited (where defendant has
not requested excul patory evi dence, prosecutors violate constitutiona
duty only if they fail to disclose constitutionally material evidence).
See also Mass.R CrimP. 14 (a) (1) (C. Prosecutors simlarly are
subject to a duty to disclose excul patory evidence that advocates obtain
fromconversations with victins or witnesses, as advocates are agents of
the prosecution. G L.c. 258B, § 1. See Conmobnwealth v. Beal, supra
at 532. Prosecutors have the primary burden of detern ning whether the
advocat es possess excul patory information.[fn8] Although advocates may
have acqui red extensive know edge of the |legal system they generally are
not attorneys and nmay be unable to determ ne whether their notes contain
excul patory evidence. Further, they may be unaware whether a victimor
Wi t ness has communi cated a different version of events to the police,
grand jury, prosecutor, or others. Prosecutors therefore are responsible
for asking advocates about their conversations with victins or
W t nesses, review ng the advocates' notes, and disclosing any excul patory
evi dence therein.[fn9] Although the primary burden in this area rests on
prosecutors, advocates thenselves have a duty to relay to the prosecutor
any information they obtain that they believe is excul patory.




On request, prosecutors also nust disclose material and rel evant
"statenments" of persons within their possession,
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custody, or control.[fnl10] Mass.R CrimP. 14 (a) (2), 378 Mass. 874)
(1979); G L.c. 218, 8§ 26A, second par. "Statenent" is defined as a

"writing nmade by a person having percipient know edge of relevant facts
and which contains such facts, signed or otherw se adopted or approved by
such person," or "a stenographic, mechanical, electrical, or other
recording, or transcription thereof, which is a substantially verbatim
recital of an oral declaration and which is recorded contenporaneously
with the making of the oral declaration.” Mass.R CrimP. 14 (d). See
also Mass.R CrimP. 23, 378 Mass. 893 (1979) (regarding statenments of

Wi t nesses for purposes of inpeachnent). Any victimor wtness
"statenents" in the possession, custody, or control of an advocate are
subject to a discovery order. Again, the prosecutor nust determ ne
whet her the advocate's notes contain such "statenents."[fnll] See note
8, supra.

O her information contained in the notes of advocates is protected as
work product. See Mass.R CrimP. 14 (a) (5). The work product rule
exenpts from di scovery "those portions of records, reports,

correspondence, nenoranda, or internal docunents . . . which are only the
| egal research, opinions, theories, or conclusions of the adverse party
or his attorney and legal staff." Id. Rule 14 "preserves the “core' of

the work product doctrine by “shelter[ing] the nmental processes of the
attorney.'" Commonweal th v. Paszko, 391 Mass. 164, 187 (1984), quoting
United States v. Nobles, 422 U S. 225, 238 (1975). The doctrine
enconpasses prosecutors' notes made in preparation for trial, including
notes frominterviews with
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Wi tnesses. See H ckman v. Taylor, 329 U S. 495, 511 (1947) ("Proper
preparation of a . . . case demands that [prosecutors] assenble
information, sift what [they] consider[] to be the relevant fromthe
irrelevant facts, prepare [their] legal theories and plan [their]

strategy w thout undue and needl ess interference. . . . This work is
reflected . . . in interviews, statenents, nmenoranda, correspondence
briefs, mental inpressions, [and] personal beliefs . . ."); Comonweal th

v. Borans, 379 Mass. 117, 151-152 (1979) (affirm ng judge' s denial of

di scovery request for notes of prosecutor and his investigators relating
to conversations with w tnesses, after prosecutor represented to judge
that notes constituted work product); Comonwealth v. Lew nski

367 Mass. 889, 902 (1975) (recognizing that w tness remarks comn ngl ed
with prosecutor's work product could be reason for denial of discovery
request). Requiring an attorney to produce "notes and nenoranda of

Wi tnesses' oral statenents is particularly disfavored because it tends to
reveal the attorney's nmental processes.” Upjohn Co. v. United States,
449 U.S. 383, 399 (1981).

The work product protection of rule 14 extends to an attorney's |ega
staff, for "attorneys often nmust rely on the assistance of . . . agents
in the conpilation of materials in preparation for trial." United
States v. Nobles, supra at 238. As discussed above, the Legislature
i ncl uded advocates within the definition of "prosecutor," G L.c.
258B, §8 1, and considers advocates as nemnbers of the prosecution
team We have characterized advocates as "agent[s] of the district
attorney."[fnl2] Commobnwealth v. Harris, 409 Mass. 461, 470 (1991). See




Commonweal th v. Beal, supra at 531 (persons subject to prosecutor's duty
of disclosure "are those individuals acting, in some capacity, as agents
of the government in the investigation and prosecution of the case"). It
therefore is logical to consider advocates as part of an attorney's

"l egal staff" for purposes of the work product doctrine and to protect
their notes in the same manner that prosecutors' notes are protected.

The defendant, however, contends that advocates do not performa
"l egal" function and that their notes are therefore
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unlikely to contain "legal research, opinions, theories, or conclusions.”
According to the defendant, the general role of advocates is "to provide
for communi cati on between the [d]istrict [a]Jttorneys' offices regarding
victins' and wi tnesses' whereabouts, notification of court dates, [and]
the victins' rights to return of property, protection, [and]
restitution.”

Acting as a liaison between victins and wi tnesses and the district
attorney's office is one function of advocates. But advocates al so
interview victins and witnesses. The notes requested in this case were
t hose based on conversations with the conplaining witnesses. During ora
argunent, defense counsel acknow edged that the infornmation sought
i ncl uded coments that the conpl ai ning witnesses made to the advocate.
This is precisely the type of information that would be protected had the
prosecutor gathered it. W discern no reason to treat the information
differently nmerely because an advocate, enployed by and an agent of the
prosecution and included in the definition of "prosecutor," gathered it
instead. Cf. Commonweal th v. Borans, supra at 151-152 (rmaking no
di stinction between district attorney and his investigators for purposes
of work product doctrine); Commonweal th v. Barber, 14 Mass. App. Ct. 1008,
1009 (1982) (information conpiled by district attorney's staff for its
own use about conviction record of juries on which venire nmenbers had sat
could be protected as work product).[fnl3] See also State v. Boehm No.
16335 (Chio Ct. App. Dec. 31, 1997) (affirm ng denial of discovery
request for notes made by State agents, including advocates, regarding
interviews with victin).

Further, the policy reasons for protecting prosecutors' work product,
including their notes, are the same with respect to the notes of
advocates. Advocates likely formmental inpressions and opini ons about
the witnesses they interview. These inpressions may be inextricable from
the description and characterization
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of the witnesses' remarks contained in their notes. See, e.g., H ckman
v. Taylor, supra at 516-517 (Jackson, J., concurring) (even if |awer's
written account of what w tnesses have told himwere perfect, "the
statement woul d be his | anguage, perneated with his inferences").
Prosecutors, with assistance from advocates, may rely on these notes and
t he advocates' inpressions in developing their legal strategy, in
preparing witnesses for trial, or in assessing the strength of the case
for purposes of plea negotiations. See Crimnal Defense Manual, supra at
§ 8.4, at 8-13 (advocates "work closely with prosecutors devel opi ng

cases"). "[I]t is essential that . . . lawer[s] work with a certain
degree of privacy, free from unnecessary intrusion by opposing parties
and their counsel." Hi ckman v. Taylor, supra at 510-511

The result here secures the defendant's right to obtain essentia



material for his defense (e.g., excul patory evidence and wi tness
"statenments"), while protecting the work product of attorneys and their
| egal staff. We conclude that, unless advocates' notes contain

excul patory evidence or "statenments" of w tnesses, their notes are
protected as work product under rule 14 (a) (5). Acconpanying this
protection is an affirmative duty on the prosecutor to review the notes of
advocates and inquire about their conversations with victinms. This
responsibility stenms fromthe Comonweal th's obligation to produce

excul patory evidence and, on request, material and relevant "statenents"
of persons. W remand the case to the county court for the entry of an
order vacating the discovery order of the Boston Minicipal Court judge
and remandi ng the case for further proceedings consistent with this
opi ni on.

So ordered.

[fnl] We acknow edge the ami cus brief filed jointly by the Attorney
General, the victimand witness assi stance board, and district attorneys
for the Berkshire, Bristol, Cape and Islands, Eastern, Hanmpden, M ddle,
Nor fol k, Northern, Northwestern, and Plynouth districts.

[fn2] The defendant had been held wi thout bail; dism ssal woul d have
resulted in his rel ease

[fn3] The defendant filed a notion to dismiss this appeal as noot,
stating that he has waived his right to obtain the advocate's notes.
"Litigation ordinarily is considered noot when the party clainmng to be
aggri eved ceases to have a personal stake in its outcome." Acting
Superi nt endent of Bour newood Hosp. v. Baker, 431 Mass. 101, 103 (2000),
quoting Attorney Gen. v. Conm ssioner of Ins., 403 Mass. 370, 380
(1988). The issue, however, is "fully briefed and raise[s] matters of

i mportance that are likely to arise again, but are unlikely to be capable
of appellate reviewin the normal course before they beconme noot."

Del aney v. Commonweal th, 415 Mass. 490, 492 (1993), quoting Upton,
petitioner, 387 Mass. 359, 365 (1982). W therefore consider the nerits
of the issue raised "notwithstanding the lack of a |ive controversy."
See Del aney v. Commonweal th, supra.

[fn4] Every State has enacted provisions affirmng the right of victins
to be involved in the justice process or to provide an inpact statenent
at sentencing. See Ofice for Victins of Crine, United States Departnent
of Justice, Victinms' Rights Conpliance Efforts: Experiences in Three
States 1 (1998).

[fn5] According to the am cus brief, advocates began working in the
Conmonweal th in 1975.

[fn6] Advocates may al so be enployed by the victimand w tness assistance
board or another crimnal justice agency. G L.c. 258B, § 1

[fn7] There is no statutory privilege protecting comruni cati ons between
advocates and victims or w tnesses.

[fn8] Prosecutors also have an ethical duty to ensure that their
advocates conply with all discovery orders. See Mass. R Prof. C 5.3
(b), 426 Mass. 1408 (1998) ("a |lawyer having direct supervisory authority
over [a] nonlawyer shall meke reasonable efforts to ensure that the



person's conduct is conpatible with the professional obligations of the
| awyer™).

[fn9] The notes of the advocate in this case are not a part of the
record. The Conmmonweal th, however, stated in its opposition to the
defendant's nmotion that the notes do not contain any excul patory
evi dence.

[fnl0] In addition, prosecutors nust disclose any material and rel evant
evi dence, docunents, and reports from physical or nmental exam nations or
scientific experinents. Mass.RCimP. 14 (a) (2), 378 Mass. 874
(1979).

[fnll] The Commmonweal th has stated that none of the w tnesses has adopted
or approved any of the contents of the advocate's notes, and that there
are, therefore, no witness "statenments"” in those notes. As a genera
matter, it is unlikely that victinms or w tnesses sign, adopt, or approve
i nformati on given to advocates, or that advocates transcribe verbatim
their conversations with victins and wi tnesses. The amici informus that
advocates are instructed that "if the victimor wi tness wi shes to relay
factual information about the case, the . . . advocate should refer the
person to a police officer or the prosecutor,” quoting N. Procida & MO
McCann, The Legal and Ethical Responsibilities of a VictimWtness
Advocate in the Crimnal Discovery Process (1998).

[fnl2] In his notion, the defendant recognized that advocates "work on
behal f of the [d]istrict [a]Jttorney's office.”

[fn13] In Comonwealth v. Paszko, 391 Mass. 164, 186-188 (1984), we held
that reports fromthe defendant's ballistic expert and the defendant's

i nvestigator were subject to a reciprocal discovery order. 1In contrast
to this case, the reports at issue there were not protected as work
product: the defense ballistics report was a nonl egal report of
"scientific tests or experinents," and the investigator's report
contained "statements" of witnesses. See id. at 187 & n. 27.
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